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STATEMENT OF JURISDICTION
Jurisdiction for this appeal from the First Circuit Court of
Box Elder County, Brigham City Department to the Court of Appeals
is proper pursuant to UTAH CODE ANNOTATED, Section 78-2A-3.

STATEMENT OF ISSUES

Did the defendant commit a criminal offense?

II,
Are persons who are exempt from licensing under the Division
of Occupational and Professional Licensing Act subject to the
regulations of the Uniform Building Code?

Ill,
Were the entries upon the defendant's real property by a
Brigham City official reasonable?

STATEMENT OF THE CASE
This is an appeal from defendant's conviction in the First
Circuit Court of Box Elder County, Brigham City Department, the
Honorable Robert W. Daines, presiding.

Defendant, Philip

Valencia, was convicted of constructing, altering or improving a

structure located within Brigham City without first obtaining a
building permit.

STATEMENT OF THE FACTS
The entire proceedings in the First Circuit Court were tape
recorded.

The appellant/defendant has chosen not to provide the

court a written transcript of the proceedings.
The evidence at trial provided by both the prosecution and
the defense showed that the defendant built a carport on property
owned by him at approximately 561 South 600 West in Brigham City
sometime between August 7, 1987 and May 24, 1988 without
obtaining a building permit from Brigham City.

Paragraph No. 7

of the defendant's brief appears to concede that the defendant
built the carport without obtaining a building permit.
The Brigham City Building Inspector, Jeff Leishman,
testified that the structure was clearly visible from the public
roadway, and that the construction and remodeling done by the
defendant was in plain view both from the roadway and from the
properties adjacent to the defendant's property.

The Building

Inspector testified that he entered upon the defendant's property
to leave a stop-work order and to take photographs.

He testified

that he never went through any gate, door, fence or other

2

enclosure, and that at no time did he enter the house to which
the carport was attached.

SUMMARY OF THE ARGUMENT
The evidence at trial clearly demonstrated that the
defendant violated a properly adopted city ordinance.

The

evidence further showed that no City employee made any type of
illegal entry into the defendant's property.

The evidence

observed was in plain view and there were no doors, fences, gates
or other devices prohibiting City officials from observing or
inspecting the construction.

ARGUMENT
POINT I
THE DEFENDANTS CONDUCT IN CONSTRUCTING THE
CARPORT WITHOUT OBTAINING A BUILDING PERMIT
CONSTITUTED A CRIMINAL OFFENSE.
Brigham City Ordinance No. 475 was passed and adopted
February 7, 1980. This Ordinance adopts the Uniform Building
Code as a part of the official ordinances of Brigham City, and
further provides that subsequent editions of the Code may be
adopted by resolution of the City Council.

Brigham City's

existing ordinances were adopted in code form pursuant to
Ordinance 513 adopted April 21, 1983. At that time the
3

provisions of Brigham City Ordinance No. 475 were codified as
Ordinance 5-1 of the Brigham City Code. Attached to this brief
as Addendum A is a statement of the Brigham City Recorder
verifying this information and including xerox copies of Brigham
City Ordinance No. 475 as well as Brigham City Resolution 87-13,
which Resolution adopts the 1985 edition of the Uniform Building
Code.
Attached hereto as Addendum B is a photocopy of Section 103
of the 1985 edition of the Uniform Building Code.

Said section

provides that the Uniform Building Code applies "to the
construction, alteration, moving, demolition, repair and use of
any building or structure within this jurisdiction".

The Code,

therefore, clearly applies to the construction of a carport which
is attached to a house located within the City.
Attached hereto as Addendum C is a copy of Section 301(a) of
the 1985 edition of the Uniform Building Code.

The section

provides:
"Except as specified in subsection (b) of
this section, no building or structure
regulated by this code shall be erected,
constructed, enlarged, altered, repaired,
moved, improved, removed, converted or
demolished unless a separate permit for each
building or structure has first been obtained
from the building official."

4

The defendant's carport project clearly does not fit within any
of the exceptions identified in Subsection (b).
Ordinance 1-9 of the Brigham City Code provides in relevant
part:
"Whenever in this code or in any ordinance of
the City...the doing of any act is required,
or the failure to do any act is declared to
be unlawful, and no specific penalty is
provided therefore, the violation of any such
provision of this code or any such ordinance,
rule or regulation shall be punished by a
fine not exceeding $299.00 or imprisonment
for a term not exceeding 90 days or by both
such fine and imprisonment."
Because the defendant has chosen not to provide this court a
transcript, the court must assume that there was adequate
evidence at the trial in support of the findings and decision of
the trial court.
11(e)(2)).

(Rules of Utah Court of Appeals, Rule

Additionally, it appears from paragraph 7 of the

defendant's brief that the defendant admits all of the essential
elements of the alleged offense.

The defendant's willful

violation of the City Ordinance clearly constitutes a criminal
offense.

5

POINT II
PERSONS EXEMPTED PROM THE REQUIREMENTS OF
OBTAINING A CONTRACTOR'S LICENSE ARE STILL
SUBJECT TO THE PROVISIONS OP THE UNIFORM
BUILDING CODE.
At the trial the defendant made a rather contorted argument
to the court that because he was not required under state law to
have a contractor's license when working on his own property, he
therefore was not governed by the Uniform Building Code.

The

defendant was unsuccessful in persuading the Circuit Court that
there was any logic to this argument.

Defendant has not included

any citations in his Brief on Appeal which claim to show that the
Uniform Building Code applies only to licensed contractors.

On

the contrary, Section 103 of the Uniform Building Code, which is
attached hereto as Addendum B, states that the Code specifically
applies to a project such as that undertaken by this defendant.
POINT III
THE ENTRY UPON THE DEFENDANT'S REAL PROPERTY
BY THE BRIGHAM CITY BUILDING INSPECTOR WAS
REASONABLE AND LAWFUL.
The defendant/appellant has voluntarily chosen not to
provide this court a transcript of the proceedings from the
Circuit Court.

If defendant feels that the court's findings or

conclusions are unsupported or contrary to the evidence, then he
is required to provide this court a transcript of all the

6

evidence relevant to such finding or conclusion.
Court of Appeals, 11(e)(2).

(Rules of Utah

The defendant in this case

apparently prefers the latitude of not being restricted by the
evidence.

Paragraph 37 of the defendant's Brief on Appeal

states:
"The appellant's property is a private
dwelling. Building officials are not allowed
to enter private dwellings for the purpose of
inspecting and enforcing their rules,
regulations and standards."
This is clearly an attempt by the defendant to deceive and
mislead the Court of Appeals.

There was no evidence whatsoever

at trial that the Brigham City building official "entered a
private dwelling".

All of the evidence showed that the

construction work undertaken by the defendant was plainly visible
from the public street, as well as from the adjoining properties.
The Building Inspector testified that he walked, unobstructed
across the defendant's yard to the location of the construction
work.

He there left a stop-work order and also made some

photographs of the carport.

He testified that at no time did he

ever enter or attempt to enter the dwelling, nor did he ever go
through any gate, doorway or fence.
"It is well established law that a government
official does not engage in a search within
the meaning of the Fourth Amendment if he
observes incriminating evidence from a place
where he has a right to be. And that right
extends to driveways approaching the entrance
7

of a home, front doors, and other open areas
accessible to the public at large,
generically gathered under the xopen field1
doctrine,. .State v. Harris, 671 P.2d 175
(Utah 1983).
The Circuit Court properly ruled that under the Plain View
Doctrine, the evidence obtained by the Building Inspector was
admissible evidence at trial.
CONCLUSION
The Circuit Court Judge properly received and reviewed the
evidence in this matter, and made proper Findings and Conclusions
in determining the defendant guilty of violating a Brigham City
Ordinance.

The judgment of the Circuit Court should be affirmed.

DATED this

day of June, 1989.

Ben H. Hadfield
MANN, HADFIELD & THORNE
Attorney for Plaintiff/Respondent
CERTIFICATE OF MAILING
I
mailed
Philip
South,

hereby certify that on the
day of June, 1989, I
four (4) copies of the foregoing Respondent's Brief to
Valencia, Defendant/Appellant, Pro Se, 730 West 2250
Perry, Utah 84302, postage prepaid.

Ben H. Hadfield
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ADDENDUM A

BRIGHAM CITY CORPORATION
PO BOX A •

BRIGHAM CITY, UTAH 84302

May 2 4 ,

PH 801-734-2001

1989

TO WHOM IT MAY CONCERN:
I am the Brigham City Recorder. Attached to this letter is
a true and correct copy of Brigham City Ordinance No. 475. This
Ordinance adopts the Uniform Building Code as part of Brigham
City Ordinances. This Ordinance appears as 5-1 of the official
Code of Brigham City.
Also attached hereto is a true and correct copy of Brigham
City Resolution No. 87-13 which adopts the 1985 edition of the
Uniform Building Code. This is the Code which was in effect in
Brigham City in 1987 and 1988.
Mr. Phillip Valencia approached me in approximately March of
this year and requested a copy of Ordinance No. 5-1. Mr.
Valencia did not explain the reason for requesting a statement
from me and the statement he has obtained is being taken out of
context.
The codified version of Brigham City Ordinances was adopted
April 21, 1983 by Brigham City Ordinance No. 513. At that time
Brigham City Ordinance No. 475 became officially codified as
Ordinance No. 5-1 of the Brigham City Code.
Very truly yours,

/U
Tracy B/. Nbrr
Brigham City Recorder

UKLHNANCE JNU.

^7-5

AN ORDINANCE AMENDING BRIGHAM CITY CODE, SECTION 5-1
AND ADOPTING TIIF. MOST RECENT EDITION OF THE UNIFORM
BUI IDING COni:, TO-WIT. THE,,UNU:oKM BUILDING CODE" 1979
EDI 11UN; AMENDING bLC llu.S S-1. 1 AND ADOi' IL\C THE MOST
RECENT UNIFORM HOUSING CODE, fO-Win HIE 1979 EDITION;
AMENDING SECTION 10-20 AND ADOPTING THE MOST RECENT
NATIONAL ELECTRICAL CODE, TO-WIT: 1978 EDITION; AMENDING
SECTION 11-13 AND ADOPTING THE MOST RECENT UNIFORM FIRE
CODE, TO-WIT. 1979 EDITION; AMENDING SECTION 19-1 AND ADOPTING
THE MOST RECENT UNIFORM PLUMBING CODE, TO-WIT: 1979
EDITION; AND AMENDING SECTION 19-1.1 AND ADOPTING THE MOST
RECENT UNIFORM MECHANICAL CODE, TO-WIT: 1979 EDITION.
WHEREAS, Brigham City has previously adopted prior editions of the
Uniform Building Code, Uniform Housing Code, National Electrical Code,
Uniform Fire Code, Uniform Building Code, and Uniform Mechanical Code;
and
WHEREAS, it is determined to be advantageous to the City that the most
recent editions of these Uniform and National Codes be adopted by the City.
NOW THEREFORE, be it and it is hereby,
ORDAINED BY THE CITY COUNCIL OF BRIGHAM CITY, BOX ELDER
COUNTY, STATE OF UTAH, as follows:
Section 1.

That Brigham City Code, Section 5-1 shall be amended

to read as follows:
The "Uniform Building Code", 1979 edition, printed
as a code in book form and adopted by the International
Conference of Building Officials (establishing rules
and regulations for the design, construction, quality
of materials, use and occupancy, location and maintenance
of buildings and structures), three copies of which,
Including ctuuigca, I wive been filed for use and examination by the public tn the office of the recorder
of this municipal ley, is hereby approved and adopted
as the Building Code of this city.
Any amendments, modifications, supplements or later
editions of said code replacing said code shall constitute
the code then in effect under this ordinance. Provided,
however, that before any later editions shall take
effect, the City Council by resolution, shall certify
that the later editions are available and three copies
of all amendments, modifications, supplements or
later editions shall be filed for examination and use
by the public in the office of the City Recorder of

Section 2.

Section 5-1.1 Adoption of housing code shall be

amended to read as follows:
The "Uniform Housing Code, " 1979 Edition, printed
as a code in book form and adopted by the International
Conference of Building Officials (providing minimum
requirements for che protection of life, limb, health,
aafecy, and welfare <>f che general public and the owners
a:>J ueeupunta uf : evidential buildm^b), three copies

oi *hich, Including ciuinge*, have been tiled for ube
and examination by the public in the office of the
recorder of this municipality, is hereby approved
and adopted as the Housing Code of this city.
Any amendments, modifications, supplements or later
editions of said code replacing said code shall constitute
the code then in effect under this ordinance. Provided,
however, that before any later editions shall take
effect, the City Council by resolution, shall certify
that the later editions are available and three copies
of all amendments, modifications, supplements or
later editions shall be filed for examination and use
by the public in the office of the City Recorder of
Brigham City.
Section 3.

Section 10-20 Adoption of electrical code shall be

amended co read as follow^:
TTie "National Electrical Code, " 1978 Edition, as
adopted by the National Fire Protection Association
and the American Standards Association and printed
as a code in book form, three copies of which have
been filed for use and examination by the public in
the office of the recorder of this municipality, is
hereby approved and adopted as the Electrical Code of
this municipality.
Any amendments, modifications, supplements or later
editions of said code replacing said code shall constitute
the code then m effect under this ordinance. Provided,
however, that lxrfore any later editions shall take
eifect, the City Council by resolution, shall certify
that the later editions are available and three copies
of all amendments, modifications, supplements or

Section 4.

Section 11- 13 Uniform Fire Code shall be amended as

follows:
The "Uniform Fire Code, " 1979 Edition, as adopted
by the International Conference of Building Officials
and the Western Fire Chiefs Association and printed
as a code in book form, three copies of which,
including changes, have been filed for use and examination
by the public in the office of the recorder of this
municipality, is hereby approved and adopted as the
Fire Code of the city.
Any amendments, modifications, supplements or
later editions of said code replacing said code shall
constitute the code then in effect under this ordinance.
Provided, however, that before any later editions
shall take effect, the City Council by resolution,
shall rcrufy th.it the* later editions arc available and
rfcri «• *"-Y*1'* • >' -*H .wv.i n*!:;u nt!>. modifications.
supplement* or Uter cuuuxut &Uall be filed fur
examination and u*c by the public in the office of the
City Recorder of Brigham City.
Section 5.

Section 19-1 Adoption of Plumbing Code shall be

amended to read as follows:
'The Uniform Plumbing Code" 1979 Edition, printed
as a code book in book form and adopted by the
International Association of Plumbing and Mechanical
Officials, three copies of which, including changes,
have been filed for use and examination by the public
in the office of the recorder of this municipality, is
hereby approved and adopted as the Plumbing Code
of this city. This book establishes the requirements
for drain, waste and vent systems, indirect waste
systems, sizing and protection of water supplies,
private waste disposal systems, gas piping and
water heater installations.
Any amendments, modifications, supplements or
later editions of said code replacing said code shall
constitute the code then in effect under this ordinance.
Provided, however, that before any later editions
shall take effect, the City Council by resolution,
shall certify that the later editions are available and
three copies of all amendments, modifications,
supplements or later editions shall be filed for
examination and use by the public in the office of the

Jxrctton b.

Section 19-1.1 Adoption of Mechanical Code shall be

amended an follow*:
The "Uniform Mechanical Code," 1979 Edition, printed
as a code in book form and adopted by the International
Association of Plumbing and Mechanical Officials and
(establishing rules and regulations for the design,
construction, quality of materials, use and maintenance
of heating, ventilating, cooling and refrigeration
systems), three copies of which, including changes, have
been filed for use and examination by the public in the
office of the recorder of this municipality, is hereby
approved and adopted as the Uniform Mechanical Code.
Any amendments, modifications, supplements or later
editions of said code replacing said code shall constitute
the code then in effect under this ordinance. Provided,
however, that before any later editions shall take
effect, the City Council by resolution, shall certify
that the later editions are available and three copies
of all amendments, modifications, supplements or
later editions shall be filed lor examination and use
by the ;xil>hc in the office of the City Recorder of
UHtCiwiin Cil).
Section 7.

The Cicy Council of Brigham City finds and determines

it necessary for the preservation of the peace, welfare, health and safety of
the citizens of Brigham City that this Ordinance shall take effect immediately
upon- its passage and first publication.
PASSED, ADOPTED AND ORDERED published by the City Cbuncil
of Brigham City, Utah, this ^tk

day of T^/Su/^igV

, 1980.

BRIGHAM CKRT^ORPORATION

A l iii^i:

I, Michael T. Cosgrove, Recorder of Brigham City, a municipal
corporation of the State of Utah, hereby certify the foregoing Ordinance
No. V7,g
was passed in regular session on the ^ik day of Ffiftu4/</
1980, and the foregoing is a true and correct copy of said Ordinance.
DATED this

7 "* day of

P
^ « t l o m d-'/ ttloai
l o L thL»\L
S ? t i 0 ff0llrrl e''«•*
«.red
j:
V thaInternational
«di.
d f
'ding
Offj.
i
aminaum.
. . filed
°r „oxceo/ Building 0 £ * \ J J » ««J1 .be
for
.
™dlng minim.™ -!.^ na H 0n and u»o J £ "

F^fZvixY

Mayor
ATTEST:
- . « i
Micnaei
T.
{
MicnaeiT c*.—
Clry£LL£? ,8rpv »

1980.

RESOLUTION NO.

87-13

WHEREAS, Brigham City has previously adopted the
Uniform Building Code, Uniform Housing Code, Uniform
Mechanical Code, Uniform Plumbing Code and Uniform Fire
Code; and
WHEREAS, the City has by Ordinance provided that
subsequent Editions ad Supplements thereto may be adopted by
Resolution; and
WHEREAS, new editions of the foregoing codes have been
published and made available; and
WHEREAS, at least three copies of each such new
publication of the foregoing codes are available for
examination and use by the public in the office of the City
Recorder.
NOW, THEREFORE, BE IT RESOLVED BY THE BRIGHAM CITY
COUNCIL of Brigham City, Utah with
_4

4 members present and

members voting in favor thereof that the following

Uniform Code Editions and Supplements be adopted as part of
the Brigham City Code:
1.

1985 Uniform Building Code

2.

1985 Uniform Building Code Standards

3.

1985 Uniform Housing Code

4.

1985 Uniform Mechanical Code

5.

1985 Uniform Plumbing Code

6.

1985 Uniform Fire Code

7.

1985 Uniform Fire Code Standards

8.

1987 National Electric Code

9.

1985 Uniform Code for the Abatement of Dangerous
Buildings

PASSED AND ADOPTED this

19th

day of

March

1987.
BRIGEAM-CITY CORPORATION
O-r-x^Z^*-^

Peter C. Knud$pn, D.D.S.
Mayor
ATTEST:

Tracy B.\ Norr
City Recorder

X
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1985 EDITION

101-104

Parti
ADMINISTRATIVE
Chapter 1
TITLE, SCOPE AND GENERAL
Title
Sec. 101. These regulations shall be known as the "Uniform Building Code,"
may be cited as such and will be referred to herein as "this code."
Purpose
Sec. 102. The purpose of this code is to provide minimum standards to
safeguard life or limb, health, property and public welfare by regulating and
controlling the design, construction, quality of materials, use and occupancy,
location and maintenance of all buildings and structures within this jurisdiction
and certain equipment specifically regulated herein.
Scope
Sec. 103. The provisions of this code shall apply to the construction, alteration,
moving, demolition, repair and use of any building or structure within this
jurisdiction, except work located pnmanly in a public way, public utility towers
and poles, mechanical equipment not specifically regulated in this code, and
hydraulic flood control structures.
Where* in any-specific case, different sections of this code specify different
materials, methods of-c^nstruction-or other requirements,, tbe^rtsst^es&ictive
shaJhgevenr. Where there is a conflict between a general requirement and a
specific requirementT the specific requirementshalf be applicable.
Wherever m this code reference is made to the appendix, the-proyisionS'ttHhe
appendix shalHjot apply unless specifically adopted.
Application to Existing Buildings and Structures
Sec. 104. (a) General. Buildings and structures to which additions, alterations
or repairs are made shall comply with all the requirements of this code for new
facilities except as specifically provided in this section. See Section 1210 for
provisions requinng installation of smoke detectors in existing Group R, Division
3 Occupancies.
(b) Additions, Alterations or Repairs. Additions, alterations or repairs may
be made to any building or structure without requinng the existing building or
structure to comply with all the requirements of this code, provided the addition,
alteration or repair conforms to that required for a new building or structure.
Additions or alterations shall not be made to an existing building or structure
which will cause the existing building or structure to be in violation of any of the
provisions of this code nor shall such additions or alterations cause the existing
building or structure to become unsafe. An unsafe condition shall be deemed to
have been created if an addition or alteration will cause the existing building or
1

301-302

1985 EDITION

Chapter 3
PERMITS AND INSPECTIONS
Permits
Sec. 301. (a) Permits Required. Except as specified in Subsection (b) of this
section, no building or structure regulated by this code shall be erected, constructed, enlarged, altered, repaired, moved, improved, removed, converted or
demolished unless a separate permit for each building or structure has first been
obtained from the building official,
(b) Exempted Work. A building permit shall not be required for the following*
1. One-story detached accessory buildings used as tool and storage sheds,
playhouses and similar uses, provided the projected roof area does not
exceed 120 square feet.
2 Fences not over 6 feet high.
3 Oil derricks.
4 Movable cases, counters and partitions not over 5 feet high
5 Retaining walls which are not over 4 feet in height measured from the
bottom of the footing to the top of the wall, unless supporting a surcharge or
impounding flammable liquids
6 Water tanks supported directly upon grade if the capacity does not exceed
5000 gallons and the ratio of height to diameter or width does not exceed
two to one.
7 Platforms, walks and driveways not more than 30 inches above grade and
not over any basement or story below
*
8. Painting, papering and similar finish work.
9 Temporary motion picture, television and theater stage sets and scenery
10 Window awnings supported by an exterior wall of Group R, Division 3,
and Group M Occupancies when projecting not more than 54 inches.
11 Prefabricated swimming pools accessory to a Group R, Division 3 Occupancy in which the pool walls are entirely above the adjacent grade and if
the capacity does not exceed 5000 gallons.
Unless otherwise exempted, separate plumbing, electrical and mechanical
permits will be required for the above exempted items
Exemption from the permit requirements of this code shall not be deemed to
grant authorization for any work to be done in any manner in violation of the
provisions of this code or any other laws or ordinances of ihis jurisdiction
Application for Permit
Sec. 302. (a) Application. To obtain a permit, the applicant shall first file an
application therefor m writing on a form furnished by the code enforcement
agency for that purpose Every such application shall.
1. Identify and describe the work to be covered by the permit for which
application is made.
7

